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Lahore High Court

Muhammad Javed Azmi v. Javed Arshad

Case No. Civil Revision N0.31217/2021

Mr. Justice Anwaar Hussain
https://sys.lhc.gov.pk/appjudgments/2021LHC1101.pdf

Petitioner filed leave to appear and defend the suit based on cheque in which he
asserted that he issued a blank cheque as guamrzté&7. Respondent filed an
application for summoning record of the bank which was accepted and summoned
record revealed that cheque book was issued in 2018. Finding the stance of
petitioner incorrect, the trial court rejected application for leave t@appnd
defend.

) Whether the plaintiff may file a miscellaneous application before decision
on leave to appear and defend a suit filed under O. XXXVII CPC?

i) Whether a court may make an inquiry before decision on leave to appear
and defend ina suit filed under O. XXXVII CPC to satisfy itself as to the
genuineness and plausibility of the defence of the defendant?

i) There is no restriction imposed upon the plaintiff in a suit under Order
XXXVII, CPC, to file an application, to brinfprth such facts in the notice of the

trial court which can enable the trial court to satisfy itself as to genuineness or
otherwise plausibility of the defence taken by the defendant in an application for
leave to appear and defend the suit before decmiothe said application for
leave to defend.

i) In order to satisfy itself to the contents of leave to appear and defend, the
court is required not to act in a mechanical manner. Instead the trial court has to
apply its judicial mind to the contents thfe application for leave to appear and
defend. The trial court is not debarred to probe and conduct such an inquiry so as
to satisfy itself as to the genuineness and plausibility of the defence of the
defendant. For this purpose the plaintiff in suchssigtnot debarred to move an
application for summoning a document in custody of any person, which prima
facie establishes before the court that the defence taken in the application for
leave to appear in the summary suit is sham and illusory, which isglsethe

case in the matter in hand.

)) Plaintiff may file a miscellaneous application before decision on
application for leave to appear and defend in a suit filed under O. XXXVII CPC
to bring forth such facts in the notice of the trial ¢comhich can enable the trial
court to satisfy itself as to genuineness or otherwise plausibility of the defence
taken by the defendant in an application for leave to appear and defend the suit.
i) The trial court is not debarred to probe and conducnhquiry to satisfy

itself as to the genuineness and plausibility of the defence of the defendant.
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2. Lahore High Court
Yaqoob Ali (Deceased) through His Legal Heirs and others v. Muhammad
Ayub and others
W.P No0.1447 of 2017
Mr. Justice Mirza Vigas Rauf
https://sys.lhc.gov.pk/appjudgments/2021LHC1046.pdf

Facts: An ex-parte decree was set aside on the application u/s 12(2) of the respondents
on one of the grounds that proper and dueiserwas not effected on the
respondents.

Issue: Whether flaw in the service of Summons is a sufficient ground to set aside ex

parte judgment under section 12(2) CPC?

Analysis: The main object of service of summons is that defendant should have rfotice o
case against him and the court in which he has to appear. The defendant should be
given requisite information at a time when he is able to appear and defend the
suit. In order to ensure due service all that is required is that there should be
substantialcompliance with the provisions relating to service of summons. Due
service is the first fundamental right of a person, who has to defend his cause
before court of law which is even duly recognized by the principles of natural
justice. Due service of summse is not a formality but a matter of such
importance that courts are obliged that before deciding the service to be sufficient
must be satisfied that all requirements of law have been strictly complied with.
This becomes more inevitable when the serviceat personal but substituted.
Though Rule 20 provides the mechanism of substituted service but before
resorting to said provision of law it is incumbent upon the Court to ensure the
compliance of Rules 16, 18 & 19 of Order V.

Conclusion: Non-adherence tthe mandatory provisions would render the process invalid and
the edifice built thereon would automatically fall down. Glaring flaws in the mode
of service when floating on the surface of record are sufficient to erode the
validity of exparte judgment ahdecree.

3. Lahore High Court
Ameer Hussain v. The Govt of Punjab
Writ Petition N0.31145/2021
Mr. Justice Tarig Saleem Sheikh
https://sys.lhc.gov.pk/appjudgments/2021LHC1226.pdf

Facts: The Petitioner challenged his detention, under section 3 of Rurjab
Maintenance of Public Order Ordinance, 1960, (Ordinance) through
Constitutional Petition.

Issue: i) Whether a representation under section 3(6) of the Ordinance can be

considered to be an fiadequate remedyo
Constitution so as to bar a person from filing a constitutional petition?
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i) Whether preventive detention makes an inroad on the personal liberty of a
citizen without the safeguards of a formal trial before a judicial tribunal?

Analysis: It was observedhat when the order of an executive authority regarding detention
of a particular person is challenged under Article 199 of the Constitution, the
High Court has limited jurisdiction because the remedy of judicial review cannot
be treated as appeal or r&en. The Court cannot substitute its discretion for that
of the administrative authority. It can only see whether the order of detention is
reasonable and objective. Moreover with regard to preventive detention, it was
opined that the Court has furtherlie satisfied, in cases of preventive detention,
that the order of detention was made by the authority prescribed in the law
relating to preventive detention and that every requirement, of the law relating to
preventive detention had been strictly compliéth. The edifice of satisfaction is
to be built on the foundation of evidence because conjectural presumption cannot
be equated with satisfaction; it is subjective assessment and there can be no
objective satisfaction. Moreover, the grounds of detensioould not be vague
and indefinite and should be comprehensive enough to enable the detenue to make
representation against his detention to the authority, prescribed by law.

Conclusion: () The Hondbl e Court whil e PLR22093SG g2 on t
held that the right of a person to a petition for habeas corpus could not be
syncopated.

(i) It was observed while keeping in the view the principles enunciated in the
august Supreme Court case cited (supra) that prevetgiemtion must conform

to the following criteria in order keep it within the bounds fixed by the
Constitution and the relevant law inter alia: i.e. (i) the Court must be satisfied that
the material before the detaining authority was such that a reasqeisten
would be satisfied as to the necessity for making the order of preventive
detention; (ii) the satisfaction should be established with regard to each of the
grounds of detention, and, if one of the grounds is shown to be badéxisbent

or irrelevant, the whole order of detention would be rendered invalid.

4. Lahore High Court
Writ Petition N0.30787/2021
Khushnood Bano v. R.P.O. Faisalabad & another
Mr. Justice Ali Zia Bajwa
https:/6ys.lhc.gov.pk/appjudgments/2021LHC1086.pdf

Facts: Petitioner approached the Court through constitution petition to get the
information from the respondents police authorities about the exact number of
criminal cases registered against her son by plgathat respondent police
authorities have involved her son in number of criminal cases due to the grudge of
filing of a habeas petition against respondent/RPO Faisalabad, for recovery of her
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4

son and his liberty is compromised due to lack of number of caggstered
against him.

Whether any other efficacious remedy is available to the petitioner to get this
information and if yes, then whether petitioner is entitled to any relief by invoking
extraordinary constitutional jurisdiction of this Ctur

The Right to Information Act 2013 has been enacted by the Punjab Government
which has its roots in Article 18 of the Constitution and this law has become
one of the most effective means to make an informed citizenry. This fruitful
legidation was enacted to curb the unfortunate practice of public bodies, where it
was very hard for the general public to get any information from these bodies
even of a general nature.

Section 7 makes it mandatory for every public body to designate aifydmdilic
information officer(s) in all administrative units or offices, who shall provide
information to an applicant. Section 10(8) also prescribe a mechanism that where
the public information officer decides not to provide the information, he shall
intimate to the applicant the reasons for such decision along with a statement that
the applicant may file an internal review under section 12 with the head of the
public body or may a file a complaint with the Commission who will deal with
the same under sgan 6 of the information Act 2013.

Section 16 treats it as an offence, if any person obstructs access to information
which is the subject of an application, internal review or complaint, with the
intention of preventing its disclosure under this Act.

This alternate remedy with respect to nature, extent of relief, point of time of
availability of relief and the conditions on which that relief would be available
particularly the conditions relating to the expense and inconvenience involved in
obtaining it, is most efficacious and adequate remedy because under this
legislation information, where life and liberty is involved, is to be provided within

2 working days and that too without any cost, except cost of reproduction and
sending of information.

Petitioner has an adequate and efficacious remedy under the Punjab Transparency
and Right to Information Act 2013 to obtain requisite information from the
respondents by exercising her right to information (RTI).

So, in presence of availability of aihate adequate, petitioner is not entitled to

any relief by invoking writ jurisdiction under Article 199 of the Constitution.
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Lahore High Court

Riaz Khalid v. Additional District Judge

Writ Petition No. 30825 of 2021

Mr. Justice Muhammad Shan Gul
https://sys.lhc.qov.pk/appjudgments/2021LHC1063.pdf

Petitioner instituted a suit for declaration with permanent injunction praying that
allotment letter and sale deed be declared illegal. Local commission was
appointed. Subsequently the petiter filed an objection petition against the said
report. The objections pertained to delay, allegedly reckless conduct of the Local
Commission and the neawvailability of halga patwari at the spot. The learned
Additional District Judge observed that thi@alt was yet to commence and any
aggrieved party could summon the Local Commission for the purpose of cross
examination as provided under Order XXVI, Rule 10 C.P.C.

Whether in the presence of an acknowledged alternative remedy, a constitutional
peition would lie?

The court observed th#te petition is not maintainable because it does not agitate
the acknowledged grounds of judicial review i.e. illegality, irrationality,
procedural impropriety or proportionality. Moreover the matteisgue is rooted

in factual controversy and for the resolution of which Constitutional jurisdiction is
not the appropriate remedy. Constitutional jurisdiction is equitable and
discretionary in nature and cannot be invoked to defeat the provisions of & validl
enacted statutory provision (in the present matter Order XXVI, Rule 10, C.P.C.)

It was opined that as an adequate alternative remedy is available hence, the
present petition is not maintainable. Rule 10 of Order XXVI, C.P.C. provides
sufficient safeguards for the rights of the parties so as for them to utilize or
challenge any such report of the Local Commission taken as evidence.

Facts:

Issue:

Lahore High Court

Khalid Imran v Station House Officer

Writ Petition No. 31566-Q of 2021

Mr. Justice Muhammad Shan Gul
https://sys.lhc.gov.pk/appjudgments/2021LHC1078.pdf

Petitioner sought quashing of FIR for offences under sectior3 ZBlegraph
Act, 1885 and 354, 506, 337(2) and 34 PPC as no offence was made out.

Whether thecontroversies that require resolution of disputed questions of fact be

adjudicated upon in constitutional jurisdiction under Article 199 of the
Constitution?
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The Court observed that the Constitutional remedy afforded by Article 199 is a
sword n the hands of the citizens against executive excesses, Article 199 itself as
also the jurisprudence developed on the basis thereof reveals that as against a
sword, the jurisdiction contemplated in terms of Article 199 offers many shields
as well in the fom of conditions and riders. Remedy afforded by the said Article

is primarily discretionary in nature and that factual controversies or disputed
guestions requiring recording of evidence cannot be resolved in constitutional
jurisdiction. Court cannot indgé in a fact finding exercise. Needless to mention
here that since the criminal reports in question are under investigation, any
interference at this stage would mean preempting the powers of the Investigation
Officers and the trial courts and such a cewsaction has never been approved

by the Superior Courts.

Held that remedy afforded by the Article 199 of the Constitution is primarily
discretionary in nature and that factual controversy or disputed questions
requiring recording of evideeccannot be resolved in constitutional jurisdiction.
Furthermore held that writ jurisdiction can only be invoked as a last resort when
all other remedies have already been exhausted or are not available.

Facts:

Issue:

Analysis:

Conclusion:

Lahore High Court

Muhammad Tayyab Nazir v Provinceof Punjab

ICA No. 1046 of 2015

Mr. Justice Muhammad Shan Gul
https://sys.lhc.gov.pk/appjudgments/2021LHC1169.pdf

Writ in the nature of Quo Warranto was filed against the respondents on the
ground that their reinstatement by the Punjabt Book Board was illegal, void

and without jurisdiction. Thi s J udgme
Supreme Court of Pakistan by means of C.P.N0.22602001 which, too, was

di smi ssed. Even after the order sttpnassed
the then Chief Minister issued directives for reinstatement.

Whether ICA was maintainable against the original order which emanated from
proceedings in which the law applicable had provided a right of appeal?

The Honobl yobsereed while dispussing the rationale behind the
insertion of the proviso to Section 3(2) of the Law Reforms Ordinance 1972 that
whether an appeal was availed or not is immaterial and as long as an appeal
against the original order is provided by ldvem an Intra Court Appeal shall not

be competent.

In terms of the first proviso to Section 3 of the Law Reforms Ordinance 1972, an
Intra Court Appeal shall not be competent if the writ petition before the High
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Court under Article 199 of the @stitution arises out of any proceedings in which
the law applicable provides for at least one appeal against the original order.

Facts:

Issue:

Analysis:

Conclusion:

Supreme Court of Pakistan

Muhammad Sarfraz Ansari v. The State

Criminal Petition N0.435 of 2021

Mr. Justice Syed Mans@r Ali Shah, Mr. Justice Qazi Muhammad Amin

Ahmed, Mr. Justice Amin-ud-Din Khan
https://www.supremecourt.gov.pk/downloads_judgements/crl.p. 435 2021.pdf

Petitioner was implicated on the basis of confessional statementaaicased in

case under section 420, 468, 471, 409 and 109 of the Pakistan Penal Code, 1860
read with Section 5(2) of the Prevention of Corruption Act, 1947. His post arrest
bail wasdismissed by High Court. He filed leave to appeal and requested for
grant of bail.

What is the significance of the confessional statement @fccased at the balil
stage?

No doubt, as per Article 43 of the QareiShahadat Order 1984 wmanore
persons than one is being jointly tried for the same offence and a confession made
by one of such persons admitting that the offence was committed by them jointly,

is proved, the court may take into consideration the confessional statement of that
co-accused as circumstantial evidence against the othecaused(s). However,

this Court has, in several cases, held that conviction ofacoased cannot be
recorded solely on the basis of confessional statement of one accused unless there
is also someother independent evidence corroborating such confessional
statement. The principle ingrained in Article 43 of the Qas@hahadat is
applied at the bail stage and the confessional statement of an accused can lead the
court to form a tentative view aboptima facie involvement of his eaccused in

the commission of the alleged offence; but as in the trial, at the bail stage also, the
prima facie involvement of the eaccused cannot be determined merely on the
basis of confessional statement of other aedusithout any other independent
incriminating material corroborating the confessional statement.

For bail mattersthe Court can form a tentative view based on the confessional
statement of the eaccused pertaining to prima facie involvemehan accused

in the alleged offence buike trial at bail stage as well, the uncorroborated
confessional statement of a-aocused is not a determining factor for his
involvement in the alleged crime.

FORTNIGHTLY CASE BANMLETIN
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Facts:

Issue:

Analysis:

Conclusion:

Lahore High Court

Mian Muhammad Shahbaz Sharifv. NAB, etc.

Case NoW.P. N0.20793/2021

Mr. Justice Ali Bagar Najafi, Mr. Justice Syed Shahbaz Ali Rizvi,
Ms. Justice Aalia Neelum
https://sys.lhc.gov.pk/appjudgments/2021LHC1006.pdf

Through this Constitutional petition, petitioner seeks bail after arrest. The
prosecution case is simply that petitioner being the public office holder has
amassed money and had built up the assets in the name of his close relatives and
the depenents as Beanamidars through fraudulent FTTs whereas the petitioner
was the main beneficiary.

Whether the petitioner is entitled to the grant of post arrest bail in a reference on
the allegation of assets beyond means for earning assets beyonddamoes of
income to the petitioner through Fictitious Telegraphic Transfer (FTT) in the
name of the c@accused family members and Benamidars and others?

The allegation is that petitioner had assets worth 269.301 Million in his name but
its prod was not enclosed with the reference. No investigation was conducted to
dig out the source of income of the petitioner. The NAB has categorically
admitted that petitioner is not alleged to have received any kickbacks or any such
ill -gotten money in returto a favour extended to someone to build up the assets
in the name of his family. It is now law that transaction in the income tax return
carries the presumption of truthfulness. In the absence of any property purchased
or owned in the personal name oé thetitioner and in the absence of direct proof
that his family members were his dependents or vice versa and in the absence of
direct proof that the money came through FTTs in his account as some crime
proceed or money laundering, we cannot accept thgepution case as a gospel
truth. The prosecution has yet to establish its case before the trial court on the
basis of 110 witnesses. There is a possibility that the petitioner may be convicted
and equal is the chance that he may be acquitted. In the @vantuittal the
retribution of the time he spent behind the bar will not be possible.

ResultantlyPost arrest bail is allowed.

10.

Facts:

Lahore High Court

Muhammad Azhar Igbal v. The State & another

Crl. Misc. N0.22547/B/2021

Mr. Justice SyedShahbaz Ali Rizvi
https://sys.lhc.gov.pk/appjudgments/2021LHC1214.pdf

Petitioner sought post arrest bail in case registered under Sectieh 489
Pakistan Penal Code, 18@Mereby it is not clear that whether cheque was issued
against a liability or not.
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